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' : : THE WHITE HOUSE
| WASHINGTON

January 7, 1976

2(/5

- / »ﬂ"‘y"”;”{w . ,
L . 'STATINTL
MEMORANDUM FOR . BOB ELLSWORTH . -
lDON OGILVIE )  ' »W ASTAJTNTLH E
HAROLD SAUNDERS L
NINO SCALIA
JIM WILDEROTTER )
' FROM: ' ' MIKE DUVAL.
SUBJECT: | PROPOSED BILL ESTABLISHING A .
- SENATE INTELLIGENCE COMMITTEE .
. The Senate Select Committee staff has forwarded a draft of

a proposed bill on establishment of a Senate Intelligence - . . .
Committee. I am planning to give them a paper with unoi £Fi-
cial comments on their bill.  Enclosed are copies of both = .
documents. If you have any comments, please get them to - ¢
e by Frlday morning. :

" The Senate draft bill was given to us in coandence - it
is essential that we maintain its confidentiality.

cc: Phil Buchen
Jack Marsh
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DRAFT - | COMMENTS ON BILL -
7 Jan 76 . ESTABLISHING A SENATE

INTELLIGENCE COMMITTEE

" Senate Provision:

SEC. 2. It shall be the purpose of the Senate Committee on Intelligence
Activities to oversee the intelligence activities and programs of the United
States Government. In carrying out this purpose, the Committee shall
make every effort to assure that the appropriate agencies and departments
of the United States provide informed and timely intelligence necessary for
the Executive and Legislative Branches to protect the security of the
Nation. It shall also be the purpose of the Committee to maintain vigilant
oversight over the intelligence activities of the United States to assure that
such activities are conSJ.stent with the Constitution and laws of the Um,ted
. States. : ' ' SR
(Emphases added)

H

Comment: The terms- ”oversee” and ”malntam vxg:lant oversi Ght over"

Arepres'ent a significant depérture from the usual charters of Congressiopal

_‘committees. They imply a closer supervision-of Executive Bra.nch: et

activities than seems appropriate under our Con.étitﬁtional» system. -

Suggested Provision: Substitute "make 'continuing_ studies of"' for =

Moversee' and 'remain generally informed about' for '"maintain vigilant

oversight over."

Senate Provision:

SEC. 3. Sections 4 through 12 of th: * Act are enacted - ,

(1) as an exercise of the rulemaking zower of the Senate, and as such
they shall be considered as part of the r.les of the Senate, and such rules
shall supersede other rules only to the extent that they are 1ncon51stent -
therewith; and :

(2) With full recocnltmn of the Constltutlonal right of the Senatc
to change such rules at any time, in the same manner, and to the same
extent as in the case of any other rule of the Senate. '
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Comment: This pribvision breaks the legislation into two parts: (a) a h

statute (pre.sum'ably‘S‘ections 2 and 13-17) and (b) a Senate.re‘solutioh.

~The strétegy seems designed to';equire the Présiden.t tq"”sigri”l
or 'veto" the document as a whole. Since some of the_most gbj-ecti;on:ablei
provisions are in those secti:ons specified as ‘''an evxercise of .:;x ;:'ui.emxnaki,l}g
power of the Seriate,"' the constitutionality.of a ”vetvo'.| based on obj.ecAi:i_.oTr}sr
to those sections could presumably‘be challénge»d, Or'l- the oth.e'r h.and,. a
the President's signature 01;1; a one—Hbusé reéolu_‘tion. ééé_m:s >Con§li:i;i;.x;1-t:i_§ﬁially .
inappropriate. A signafure based on accepf:é‘biii.at;ﬁr of the ”été{:ﬁteﬁ 'l o
sections only would inevitably be ta.ke‘n ;ats a‘pproVai éf-(o;r ét least e

‘ acquiescence in) the ""Senate Resolution" secfions as well. = -

' Suégésted Provision: The'.dif._f‘icnvllt‘ies‘ refeﬁécﬁ 1:§ jabvovvé_ ?:oqlci béévcﬁidéd _
by dividiﬁg the 1eéisla£ion intq ‘a re;olut;ion'a;l.d é, stéﬁuf;_e{ 'Sli.Clh, a |
division would a.voidv the problem for the P'r.eéideni: .of‘ hétvi..n‘g.tb determme i

- whether or nét to accept Sectiog 11, whi;:h glvesthe Séﬁat_e d.e.clé,sv:gifi-.‘cib:a\;i,c;)ﬁl

v

authority, and other objectionable sections.

Approved For Release 2001/0&’:/06 : CIA-RDP90-00735R000200120004-8




. Approved For Release 2001/03/06 : CIA-RDP90-00735R000200120004-8

Senate Provision:

Sec. 6(a)(4): »
Such committee shall have the duty to maintain oversight over -
all the intelligence activities of the Government. - Such committee shall

also have the duty to study and investigate all matters within its

jurisdiction and consider and recommend to the Senate proposals for

the improvement and reorganization of the intelligence operations.

of the Government to the extent that such proposals for improvement _
and reorganization of any such operation relate to a matter wz,thln - v
the jurisdiction of such’ cornm1ttee. (Emphasis added. ) ' '

Comment : For the same reason that the language of Section 2-
required change (i.e., to pré'vent excessively close Congréssibnél_' R
- o Ry

. superv151on of Executive act1v1t1es), the term “rnaxntaun overs:.1g“1‘/1:‘#1’“,\“;,(\Q -

_ QQ‘Q\ n~& “
: . ovér" requires modification. | “ " /\"U' M,ﬁf/v" M b" /
- . | - S e @‘}
' } '%r /

Sucgested Provision: Substitute ""remain general]y 1nform abou

'v'mainta.in oversight over.” o , R s Wﬁ( ‘
Senate Provision: SEC. 8. (a) The Com.rrnttee on Inte]hdence :

Activities of the Senate shall formulate and carry out such rules and .
procedures as it may deem necessary to prevent any disclosure outside .
such committee, not authorized by such committee, of any information

in the possession of or obtained by such committee relating to the

activities of the Central Intelligence Agency or any other depaxtment , f(

~or agency of the United States engaged in intelligence activities,
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Comment : The information covered by this provision would not )
encompass all sensitive information likely to be held by the Committee.
Much substantive intelligence would not "'relate' to the activities of

. the intelligence agencies.

Suggested Provision: SEC.‘ 8.v (2) The Committee on IJ:Iatelligvenc‘é’ ) :. &
Activities of thg Senate shall formulaté_ anci carry ou‘i.:‘suuch rulesand .
procedures as. it may A’éem né?:essary- to p.revvent any drisclo;'su.rei .outsi-de - "
such comittee, not authofized by sﬁ_ch committée of any classiﬁéd,
or otherwisé sensitive, information in the"poAssesi.fsion- of or obtamedby S
such commitéee. | SR

. Sénate kprbvision: SEC. S(b) Upon exi:)ir ation of the Selé.tv:t‘ C,onurnlttee
on Governmental Operations With Respect to Intelligence Activities,

the records and files of the Committee shall become the property of the =
Comm1ttee on Intelligence Activities. . =, '

Comment: This s‘ection appears to run _cov;xnéer to lén‘g%sfandin‘g_ ba:grener‘_x.q.énbtis‘:
- with ;che Sehéte Select Commitfee providing for return rof some document%
. to the Executive Branch and transfer of the rérﬁa.xir.xin.g documentsto the s

Archives. Future access to the documenté by third'p.érties ;Jligl.’li; ; »

well Be more Irestricted if thgy. were giveﬁ to fhé newAco.mrniwtt.éé >than 1L WO;E:].&. »

be at the Archives.

Suggested Provision : (Add to the end of the Senate provis.ion:)

except fo: such records which were provided by the Exechtive

‘ Branch urder an agreement providing that they would be returned upon

the conclusion of the Committee's work.
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Senate Provision: SEC 9.(b) No employee of the Committee or any
person engaged by contract or otherwise to perform services for the
Committee shall be given access to any classified information by

the Committee unless such employee or person has received an _
appropriate security clearance as determined by the Committee. The
type of security clearance to be required in the case of any such employee
or person shall, within the determination of the Committee, be = :
commensurate with the sensitivity of the classified information to whlch
such employee or person will be given access by the Committee.

Comment: This section provides that the Committee_ will make i*:é | ) :';f S
owﬁ unilateral determinations of the security worthiness of 1ts istéff  f »
i‘ne‘rnbers. In the past, the Executive Branch haé pla}-rc'a’.(i a l;olle- 1n
g;'ahting of éeéurity c‘learancers to thgressional 'staffy Jnémbei's,j : It - T
s_eefné épp'rOpriate for the @to have a role in suci'x clearan(:edeclsmns
‘ siﬁce mcsst classifiéd information to thi;:h fhe .s‘ta.ff will have acéess':‘_“‘,‘.{w
relates to intelligence sources gmd me thod.s. Fuxfthérmofe; the"pfcr)bc.:ésrs' b_’
‘Whereby committeé staffei's are cleared shqﬁld als;) apply toGAO S
empioyeés who are reviewing intelligence activities at the réqﬁééi; 'of tivme:

committee pursuant to Section 15 of this bill,
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Suggested Provision: SEC. 9 (b). No employee of the Committee:

or any person, including employees of the General Accounting Office,
performing services for or at the request of the Committee shall be
given access to any classified information unless such employee or
person has received an appropriate security clearance as determined

by the Committee in consultation with the Director of Central Intelllgence

The type of security clearance to be required in the case of any such
employee or person shall, within the determination of the Committee
in consultation with the Director of Central Intelligence, be - o X

commensurate with the sensitivity of the classified information to
“which such employee or person will be given access by the Committee.

- Senate Provision: SEC 1. (a) The Committee méy, after full -

and considered consultation with appropriate officials of the Executive
Branch, disclose to the public any information received by it from the
President or Vice President or any department or agency of the -
United States upon the Committee's determination that the public interest
would be served by such disclosure. In any case in which such Committee
decides to make public any information requested to be kept confidential,

it shall notify the President to that effect. Such Committee may. publlc‘ly ‘
disclose such information after the expiration of ten days following

the day on which notice is transmitted to the President unless prior to the
expiration of such ten-day period the President submits a written
certification to such Committee stating that the public interest in such
disclosure is clearly outweighed by the probability of grave harm '

_to the national defense,

¥

3”7 _

(b) If the President personally certifies pursuant to subsection 11(a) -
that, in his opinion, such information should not be publicly disclosed, and\ N
if after such certification is received by the Committee it remains the - .
judgment of the Committee that such information should be disclosed, the =~
Committee shall refer the matter to the Senate for such actlon as it deems
appropriate. :

(c)} Any matter referred to the Senate by the Committee on Intelligence
Activities pursuant to Section 1i(b) shall become the pending business of
the Senate. The time for dsbate shall be equally divided between the
proponents and the opponents, and shall not exceed three calendar days
(Emphases added.)
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Comment : In light of Section 13's extremely broad requireménts
for provision of information to the Committee, filis section's
authorization of the Sénate to r‘ele‘ase any such information wiii cause - -
éxtreme difficulty for intelligence agencies. Tﬁe President will Jbve ‘
unable to protect any inférmation that a majoi'ity of the Senate \Viéhéé ;
to release, It puts in statute ‘for_the first _’cir_n.e-:>a C:Ongr‘essional "
declassification autho;‘ity. |
Further, the standard of certi-fication.requir'e-d Qf fhe Preéidéht
: . - v Seems unduly high He must certify t};at “publi; interést 1n sku.ch-'- L
| _dlsclosure is clearly outwemhed by the probabllxty of grave harm to Lhe :

‘nat;onal defense. " Such a standard would rarely be apphcab]e, 1t - |
séems analagous to the very limited >standard the Supr_erne Coqrt haLs .. .
indicated its willingness to apply in priér 'restraint; casés. i-I\/Iaﬁ.y
disclosures might harm natmnal mLeres‘ts wﬁ.houtvrls‘ln’v to the
probability of grave harm. Many other disclos;u..r‘es would h;rm.-_ na;;i(‘;:na_]." ﬁvf‘
security , but not.necessarily be related to natjonél 'defenscg__.. ' ch;r‘ilnstanc.é,".'
disclosure of our intelligence on Brazilian nego’ciaﬁng plans -fczar- an intern.atio-n.
coffee meeting would not .Ca;use grave harm to national interests x'.oi'-would 'it:
vr‘elate to national defeﬁse. Yet, disclosure of. suc_h. intelligence 'cu.ul‘.d be |

. harmful to continued relations with that country and to American

negotiating interests.
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Suggested Provision: Four options exist:

(1) Delete any mention of a declassificafio'n pg‘dé.édure,, 4].,eaving
- any future disagreements absut :haking information public to o
ad hoc negotiation. A
(2) Delete sections (b) and (c) and insert aﬁ the end of.i- R 5 -
- section (a).: | | | | R
.If the’Presid'ent persoﬁally ceftifie.é thaﬁ,- in fhis o_pini.oh, PR
such_in;forn%étion shcluld no.t be publigly (]isclés'éd: -_:th.e o
Com.rnittee sﬁall not“disc.lose such ihfofmatiorrx; |
i . R | (3) Delete sectmns (b) and (c); énd instead Jnsert* »
“ (b) If the Pres.uient personally certlfleé pursuant fo -'
Sectlon ll(a) that, in his opmmn, sp.éh 1nformat1c.m‘ S‘hIOIVILd n?:it .
.be pﬁblicly discloseci, and, if afte;‘ éuch kcertificatioﬁr.is
_ received by Fhe Comﬁittee, it i;efn'ai.,ns the'j‘udg'n‘lén.t of tﬁa
Committee that such vinfor_méti’on Shédl& bg (ji;scl,l‘clbséd,: tl';e (.Io.m;'ni}tte
»shali seek judicial vreview to determine if thé I’Ar'epsident e
can properly prevent disciosure..
(4) Retain the Sehate'§ authority to cviecl.assifyb, but émend the
certification standard in tfxe last sen.t-énce of sectioﬁ_ (é) té r-e:.—id:
that the public interest in such disclo>sur"e iis

. >utweighed by the'probébilitv of harm to the

national security.
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Senate Provision: SEC. 13. (a) Notwithstanding Section 403(d)
of the Title 50 USC or any other provision of law, it shall be the duty
of the head of each department and agency of the United States to keep
the Committee on Intelligence Activities of the Senate fully and '
currently informed with respect to all intelligence activities which

- in any respect are the responsibility of or are planned, supervised, financ
or engaged in by such department or agency. ' ' 3

(b) Notwithstanding Section 403(d) of Title 50 USC ox any other
provision of law, it shall also be the duty of the head of any department:
or agency of the United States involved in intelligence activities to .
furnish any information requested by the Committee on Intelligence
ACEivities of the Senate with respect to any matter within the Committee's’
‘jurisdiction. ’ S ' S T

(c) The Committee on Intelligence Operations of the Senate is - »
authorized to specify any type or kind of intelligence activity which in
jts judgment is especially sensitive, and with respect to which such ~ -
= ‘ : Committee is to have notice prior to executive decision to carrxy out any
: -- such activity, in order to assure that the advice of the Senate can be given i
¢~ - a timely fashion. No department or agency of the United States may N
engage in any type or kind of intelligence activity specified as especially
sensitive by the Committee on Intelligence Operations' of the Senate unless
such Committee has been fully informed of the proposed activity by - - B
" the head of the department or agency concerned prior to the time such ==
activity is initiated. ' e ' L

Cdmmeht:

The references in (é) ana (b) to: Séétiér1.403(d)‘ ‘of. ;I:?i:l,é 5A0. USC
seems obscure. Presuxnablj these réferénces 'arre'_int;.exzmded t(; o
override the DCI's dufy to proteét intelligence sources and methods

".
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in cases where he is providing information to the committee. Even
if this provision is substantively wisé, which is doubtfyl, the same
result may be obtained through simplified drafting;

Subsection (2) would require intelligence agencies to keep"tm

-

Committee fully and currently informed of all intelligence a\g/eg(;;gs.

This would seem to require the CiA to send copies .of:: ail -rherhos i
,.a"nd other documents in the Agenc&r.‘to' the Committee, Thé .r eqmrement ) : : ;
even exte_pds to pla@ed #ctions‘; 1t conceivébly‘rr.light requiré::pla:nn.e('l "1
aé.f:ions to be repofted to the Committee prior té Lhexrapproval .
'_ . | by the President. As. pvresently drafted, this r»eqt;i,r;ament_i;;‘a
| .unwc')rka.b.le aﬁd WouldAbe m:lpré.ductive‘for fhe Comn.mitf‘é.e; .Ii'.vr ’
injects Congress _in'to'-‘dayv'-to-»day government bperétiéris'to a e
gréater degree than 1s ébpropfiate un&er ou; Constictﬁtio;ig.l,- GySLem ) .
Sﬁbéection (b) woui.d Irequire the agencies t0 furrush the Com,mxttee o
all iﬁformation it requests . Such a blanket requireme'nt \vou]d . j:' : ‘
prevent the»leg'.itimate invocatioﬁ of Executive' Pl;i{ri.],ege, iherehy By

‘raising substantial Constitutional questions.
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Subsection (c) _requireé that the Cornmitﬁee be given _pii_g_r_ :
notice. (and be ”f‘:l;lly informed") of any intelligence activi;tyiof a type
which has been designated by the Committee as “esP'eciallly eensitive; "
There are several problems‘ with.this subsectien. First, ‘.t.o requi.fce’: '
prior notification cf such activities »would unduly limit E;\:eﬁcutixie :
fleicibility especially in emel;geccy situetions, - Secohd, i:his_" _ | L 8
.provision gives no guiciance on Wha_.t’types‘of 'ac.tivitiesk 4rf1'ay -be-, - ‘. ,\ "
designated ”esPecial}.y '.sen.sitive”, thus m.aking iﬁ impcssibl'e to | j:“\y/
pr.edict its impact. ‘Finally the requlrement that Congress be ><}\.
fully informed enables Congress always to cl%urn it wae not’ glven

a . enough pr1or information.

-

Sucgested Provision: SEC. 13 (a) It shall be the duty of the head
of each department and agency of the United States to keep the o
Committee on Intelligence Activities of the Senate informed with respect
to mtelhgence activities conducted by such department or agcncy.

" (b) It shall also be the duty of the head of any department or agency _
of the United States involved in intelligence activities to furnish information.-
requested by the Committee on Intelligence Activities of the Senate with ..
respect to any matter within the Committee'’s jurisdiction. ' This - - R
provision shall not infringe any Constitutional rights of the President
which may exist to W1thhold information from the Congre.,s :

.Approved For Release 2001/03/06 : CIA-RDP90_-00735R006200120004-8 |




e Approved For Release 2001/03/06 :.C|‘A-RDP90-00735R_000200120004-8
| | 12 | o |

. (c) The Committee on Intelligence Operations of the Senate is
authorized to specify any type or kind of intelligence activity which
in its judgment is especially sensitive, and with respect to which )
such Committee is to have notice in a timely fashion. No ‘department
or agency of the United States may engage in any type or kind of :
intelligence activity specified as especially sensitive by the Committee on
Intelligence Operations of the Senate unless such Committee-is informed
of the proposed activity by the head of the department or agency concerned

QJVB/ ' on a timely basis.

 Senate Provision: SEC. 14. No funds may be appropriated for any =
fiscal year beginning after September 30, 1976, to or for the use of any‘
department or agency of the United States to carry out any activity. B
referred to in clause (A) through (F) of this section unless such funds
have been previously authorized to carry out such activity in such fiscal year
(Emphasis added.) - S

_ Comment : This requirement for éﬁnual aqthdrizafiéns wouid 'caus-e:J#')an'yv”.'.-‘
difficulties. It would greatly ihcr.ease_ the sécrecy prob-lenv'li,.bg; ‘Ca‘_llingi“ ]
‘ _ fc;r annual Congressibnal legislative action én .al_l .i.ntel].i.gen'é‘e‘ | | "
activities. Some qqesfion exists as to. w_hc_ether it :w(o'uldAbé_‘];V)dssibl.e‘ ol
to 'conduct such an authb:izatidn pfocess wi.thdu-t. révéaling- i;he slze S
C.J’f in;celligence budgets. | Annuai au‘cho.rizatio'ns yyill .a‘1s0 e;lcou‘j:agé
- legislative pYrOpo;:.als., Both from within the Covmmiti_;'eetand Witiié;ﬁt, i:haﬂ

would unduly interfere with agency actix;ities;v The Congressi.oné.l desire -

. Approved For Release 2001/03/06 : CIA-RDP90-00735R000200120004-8
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to maintain continuing scrutiny over the agencies would be better
fulfilled through a more flexible authorization process. Sorme
activities could be permanently authorized; most activities could be-
authorized for multi-year periods; and, if certa_.in' specific a(':tivlties"_ ,
'were of special concern, they could be authorized more irequently.’
{Such is the pattern.in the Defense Department. ) 'Finally,_

v irhplementation of such a requirement for FY 1977 seems burdensome z

Congress w111 begin con51der1ng that budget thls rnonth

Suggested Provision: Chancre 1977 to 1978 and dele’re the fum] phrasc -

‘ "n such fiscal year..“ '

Senate Provision: SEC 16. As used in this Acf, - (\/ T

" (a) "National intelligence" meansMctmn, dndlYSIS, RS N 'v

production, dissemination, and use of/political, military and economic

- information affecting the relations of the United States with foreign - S

governments, and other activity which is in support of, or supported by R

- the collection, analysis, production, dissemination, and use of such | . .~
information . National intelligence includes but is not hm1ted to oo R

counterintelligence and clansdestine act1v1t1e'a '

- {(b) "Domestic intelligence" means the collection, "analysi's,' _
production, dissemination, and use of inforrnation about other foreign
intelligence services within the United States, its territories and
possessions, and, information about those activities of persons within

‘Approved For Release 2001/03/06 : GIA-RDP90-00735R000200120004-8
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the United States, ‘its territories and possessions which is, or may be,-
deemed by any agency, bureau, office, division, instrumentality, -

or employee of the United States government to pose a threat to the
internal security of the United States, and the activity which is in support -
of or supported by the collection, analysis, production, dissemination and
~use of such information. Domestic Intelligence includes but 1s not limited
to counterintelligence and clandestine activities. B

(c) VIntelligence activities'' means the sphere of action and functlon
of national mtellldence and domestic intelligence. '

‘- .
Comment:
These definitions create many problems: .

- (1) The definition of national intéllige'nce is éll—inc_lusiﬁre._ It Wou].d__ s

seem to sweep from complex reconnaissance systems to an intelligence =

officer assigned'to an Army field unit. By swee_-.ping .so far.,j 1.:]1é- defmxtlon -
would requiré,' pu:suéht to Section 14(D), separate ‘ai1ﬁhqrié.é{:i.éh of. -
app;.'opriations for é.ctivities in the Deféﬁse D_eiaarti:nent tﬁat ;.r'e almast - L
illnpossible to define and. isolaté. Some distinétion bétﬁée}; faé-tical -
intelligence and what is no?mally referred to as "nétiox.'xa‘l» ‘ini‘telligena: ETR

-

. is needed.
(2) The phrase "and the activity which is in support of or T

supported by...! sweeps into both definitions a wide variety of

policy-making functions outside what is generally considered the
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Intelligence Community. All negotiations are "'supported by' -
inteil%éence, as. are NSC meetings, preéaration of Preside.ntial '
summit talks, etc. Is the "supported by' phrase néeded for ény ' |
legitimate purpose? | | |
k3) It is not clea;r why the distinction between "national®
. and "domestic' intelligence is ‘necessar.y. The latter »term. 1<; |
never used. The former term is used only one‘ place, in -
‘Section 14(D), requiz;ing prior authorizing legislation for :
approPriafion of funds for DOD's "nati;nal inf:eil’igencebactiviii:i_ae-s,‘; "
- The intént of 'Section 14 (D) seems‘ primafily to covér in.te.ilig‘en.ce.r
acti'vities_adminisi;ered jointly by CIA and DOD.
- : _ (4) The commmicétiéﬁé .s.ecu‘rit)} f‘unctio"ri of NSA
| djoés not seem to be iﬁcludéd in the definition ::>f “intelli.g.eﬁc.e'
' ‘activities..'.” _Nevertheleés, VSéction 14 fequires th.af api)l;obl_‘iatiohs-: A
for all NSA activities be authorized anm'a.allsr, . | | |
(5) There seems no need to cieﬁﬁe the‘ term. ”inte].ligené.e“ :
. explicitly. Disputeé over the‘Copfﬁnittees' jurisdicfidn Qvili, Ahé.ve:
to be setfléd by a process of negotiation, which would not be -

facilitated by a general definition.
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Suggested Provision
Delete Section 16. Amend Section 14(D) to read: -
"Intelligence activities administered jointly by the . o

CIA and the Department of Defense. "

A d

Approved For Release 2001/03/06 : 'CIA-RDP90-—0-0735R0002001_20004-8 o




